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Puréuant to rule 19(c), Utah Rules of Appellate Procedure, Respondent State of Utah
opposes Barzee’s Petition for an “extraordinary writ ordering that involuntary medication not
be initiated during the pendency of Ms. Barzee’s petition for certiorari review before the
United States Supreme Court, and pendency of the proceedings in that court should the
petition be accepted.” See Barzee Petition for Extraordinary Relief [hereafter Petition] at
2. For the reasons stated herein, the State asks this Court to deny the petition for

extraordinary relief and to lift the March 11, 2008, emergency provisional stay order.



1L Relevant Procedural History.

In March 2003, Barzee was charged with multiple first-degree felonies and one
second degree felony (R. 1-6 & 79). In January 2004, the trial court found Barzee
incompetent to proceed to trial and committed her to the Utah State Hospital for treatment
(R. 279, 299-307). In June 2006, the trial court ordered Barzee involuntarily medicated to
restore her competency (R. 530-567). On December 14, 2007, a majority of this Court
affirmed the trial court’s involuntary medication order. See State v. Barzee, 2007 UT 95, {9
1&77-104; 177 P.3d 48. OnJanuary 25, 2008, the matter was remitted to the district court.

During the 42 days between the issuance of Barzee and the issuance of the remittitur,
Barzee did not move for a “stay or supersedeas of the remittitur or an injunction pending
application for review to the United States Supreme Court” as expressly provided in rule
36(b), Utah Rules of Appellate Procedure. Such stays are routinely granted by this Court.

Fifty-six days after the issuance of Barzee and two weeks after the issuance of
remittitur to the district court, that court ordered Barzee involuntarily medicated as
authorized by this Court. See Petition, Exhibit A. Barzee moved to stay the medication order
pending disposition of her then yet-to-be-filed petition for certiorari in the United States
Supreme Court. See Petition, Exhibit B. The trial prosecutor opposed the stay on the ground
that Barzee had failed to establish that a grant of certiorari was substantially likely. See
Petition, Exh. D. On March 7, 2008, the trial court denied Barzee’s request for stay and

again ordered her immediate medication as authorized by this Court. See Petition, Exh. E.



Barzee then filed the instant petition for extraordinary relief pursuant to rule 19, Utah
Rules of Appellate Procedure, seeking a stay of the involuntary medication order pending
disposition of her anticipated petition for certiorari in the United States Supreme Court. See
Petition at 2. In a section entitled, “NEED FOR EMERGENCY ACTION,” Barzee
requested “[pJursuant to rule 19(c)” that her petition “be immediately granted subject to
review by this Court at the earliest time thereafter.” Id at 7.

Rule 19{c) mandates that rule 8A, Utah Rules of Appellate Procedure, be followed
when emergency relief is requested. In this case, Barzee did not comply with rule 8A. See
State’s Request for Oral Argument Hearing, dated March 18, 2008. Within hours of the
petition for extraordinary relief being filed and without calling for a response from the State,
a justice of this Court provisionally granted the petition and stayed the trial court’s
involuntary medication order pending full review by fhe Court. See Order, dated March 11,
2008. The Court then directed respondents to file a response within seven days following
service of the petition. See Letter, dated March 12, 2008.

On March 13, 2008, Barzee’s certiorari petition was docketed in the United States
Supreme Court. See Attachment A (Petition for Certiorari Review, United States Supreme
CourtNo. 07-9851 [hereafter certiorari petition]). The certiorari petition raises but one issue:
“What standard of review should an appellate court apply when considering the second Sell

factor[?7].” Id. The State intends to file a brief in opposition no later than April 14, 2008,



I.  Criteria Guiding the Grant of a Writ in the Form of a Stay.

Pursuant to rule 19, Utah Rules of Appellate Procedure, Barzee petitions this Court
for a stay of the involuntary medication order pending federal certiorari review. See Petition
at 1-2. In seeking extraordinary relief in this Court, Barzee does not claim that the trial
court’s medication order is unlawful—nor could she in light of Barzee. Instead, she asserts
only that the implementation of the order should be stayed to allow her an opportunity to seek
federal review of Barzee. See Petition at 2 & 5-7.

Rule 19 guides the procedural requirements for filing the extraordinary writs “referred
to in rule 65B, Utah Rules of Civil Procedure,” in the appellate courts. See Utah R. App. P.
19(a). However, rule 65B and its interpretative case law establish the substantive criteria
a petitioner must meet before an extraordinary writ is issued. The first of these criteria
compels Barzee to show that “no other plain, speedy and adequate remedy” short of
extraordinary relief is available to her. See Utah R. Civil P. 65B(a). See also State v.
Barrett,2005 UT 88,99, 127 P.3d 682. Second, Barzee must demonstrate that the trial court
abused its discretion in denying her request for a stay. See Utah R. Civil P. 65B(d); Barrett,
2005 UT 88, 97 23-24. If Barzee meets these initial criteria, she “becomes eligible for, but
not entitled to, extraordinary relief.” Barrett, 2005 UT 88, § 24.

Before determining if extraordinary relief is warranted in a given case, additional
factors and criteria are considered.

For example, factors such as the egregiousness of the alleged error, the
significance of the legal issue presented by the petition, the severity of the
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consequences occasioned by the alleged error, and additional factors [akin to

those considered by the court in exercising “its certiorari review powers”] may

all affect the court’s decision to grant or withhold relief.
Id. Moreover, when, as in this case, the extraordinary relief sought is a stay pending further
review, there must exist a strong reason to believe that Barzee will actually succeed on
certiorari.

it is generally required that (a) the applicant [seeking a stay] make a strong

showing that he is likely to succeed on the merits of the appeal; (b) the

applicant establish that unless a stay is granted he will suffer irreparable injury;

(¢) no substantial harm will come to other interested parties, and (d) a stay

would do no harm to the public interest.
Jensen v. Schwendiman, 744 P.2d 1026, 1027 (Utah App. 1987) (quoting and adopting the
federal standard governing stays of judgements pending appeal) (citation and internal
quotation marks omitted).

Here, Barzee fails to meet these criteria and, consequently, her petition for

extraordinary relief should be denied.

IIL. Barzee Failed to Avail Herself of a Plain, Speedy, and
Adequate Remedy.

Barzee claims that she has no other plain, speedy, or adequate remedy available short
of an extraordinary writ to prevent implementation of the trial court’s medication order. See
Petitionat5. Atthis point in the proceedings, that is true. Barzee ignores, however, that she
placed herself in this position by failing to seek a stay of the remittitur pursuant to rule 36,
Utah Rules of Appellate Procedure, when that plain, speedy, and adequate remedy was

available to her.



Barzee issued on December 14, 2007. Normally, a remittitur would issue 15 days
later, on December 29, 2007. See Utah R. App. P. 36(a). In this case, the remittitur did not
issue for 42 days, not until January 25, 2008. At that point, nearly one-half of the time
allowed for filing a federal certiorari petition had elapsed. More significantly, during this
42-day extended period before remittitur, Barzee did not seek a “stay or supersedeas of the
remittitur or an injunction pending application for review to the United States Supreme
Court” as expressly provided in rule 36(b), Utah Rules of Appellate Procedure.

Barzee excuses her inaction by claiming that she thought she did not need to stay the
remittitur because she had a “reasonable expectation™ that the State and the trial court would
not oppose a stay pending federal review because they did not oppose a stay when she
previously appealed to this Court. See Petition at 6. But, as the prosecutor explained below,
the original stipulated stay enabled the involuntary medication issue to be addressed as a
matter of first impression in Utah, See Petition, Exhibit D at 3. That stay—and the reasons
for it—vanished once this Court issued Barzee, authorized involuntary medication, and
remitted the case back to the trial court to proceed. See id Since Barzee, the State has
never agreed to a new stay pending federal certiorari review. See id.

In sum, Barzee’s “reasonable expectation” that she did not need to seek a stay of the
remittitur is based on mere speculation. This Court should not use its extraordinary writ

powers to now save Barzee from her own strategic choices.



IV. Barzee Fails to Show that the Trial Court Abused Its
Discretion in Denying a Stay.

Barzee never identifies the foundational basis for her petition other than rule 19. She
apparently claims that the trial court abused its discretion in denying her request for a stay.
See Utah R. Civil P. 65B(d)(2) (recognizing that extraordinary relief may be granted if a trial
court abuses its discretion). An alleged abuse of discretion need not be “gross and flagrant”
for a writ to issue, but the “egregiousness of the alleged error is a factor that should be
considered” in determining if relief is warranted. Barrett, 2005 UT 88, §26. Moreover, in
reviewing a judicial order, this Court’s review “shall extend no further” than to determine
if the trial court “regularly pursued its authority.” Utah R. Civil P. 65B(d)(4). See also
Barrett, 2005 UT 88, 9 23 (recognizing that a petitioner has no right to receive a remedy that
corrects a lower court’s alleged rnishandling of a particular case); State v. Faux, 345 P.2d
186, 190 (Utah 1959) (recognizing that extraordinary writs should not “interfere with the
proceedings of a court unless it is acting without jurisdiction, or clearly outside of its
authority, or where some irreparable harm will result™).

In this case, Barzee does not directly claim that the trial court abused its discretion or
committed actual error. See Petition. She asserts only that there was no reason not to grant
a stay: “It hardly seems important, much less critical, to now feverishly impose the
impingement on constitutional rights where Ms. Barzee seeks a modest stay to accommodate
the relatively short time period necessary to await response to her petition for certiorari

review and a decision from the United States Supreme Court.” Id. at 7. The statement



contains three fallacies. Neither this Court nor the trial court has acted with feverish pace
to involuntarily medicate Barzee—indeed, 21 months have passed since the original 2006
medication order and nearly three months have passed since Barzee issued. Moreover, no
court has concluded that involuntarily medicating Barzee would “impinge” her constitutional
rights. And finally, the stay requested is not modest in its impact. Since February 8, 2008,
the trial court has been attempting to carry out its involuntary medication as authorized by
Barzee. Those efforts have been hampered and now stopped by Barzee’s stay efforts.
Should this Court make the provisional stay permanent pending disposition of the federal
certiorari process, Barzee will likely remain unmedicated until June 2008 (the end of the
Supreme Court term) and possibly longer.

Barzee also suggests that the trial court should have received a medical update and
conducted an update hearing before it issued its medication order because, since the original
order, there has been “a complete change of treatment team” and a “significant passage of
time without any updated information.” Petition at 4 & 6. Barzee does not, however,
petition this Court to compel the trial court to conduct such a hearing in the future. Instead,
she insists that she seeks only an “extraordinary writ ordering that involuntary medication not
be initiated” until the certiorari process is completed. See id. at 2. Consequently, no issue
concerning an update hearing is before the Court. But even if it were, Barzee presents no
basis to support her factual claims.

First, Utah Code Ann. § 77-15-6 (West 2004) compels the state hospital to provide



the trial court with updates on Barzee’s progress. Barzee provides no evidence that statutory
procedures are not being followed in this case.

Second, there has not been a complete change in the treatment team. Dr. Jeppson was
Barzee’s primary treating psychiatrist until his death in 2006, except for a couple of months
in 2005 when he was on medical leave. See Brief of Appellee, No.20060627-SC [Br.Aplee.]
at 9. Dr. Cynthia Vitkin treated Barzee during Dr. Jeppson’s 2005 medical leave and has
been Barzee’s primary treating psychiatrist since his death. See Atfachment B (Affidavit of
Dallas Earnshaw, Superintendent, Utah State Hospital). Dr. Paul Whitehead, who testified
in favor of Barzee’s involuntary medication, has continued in his supervision of Barzee’s
unit. See id See also Br. Aplee. at 14-18.

Third, Dr. Jeppson testified in detail concerning the medications he would have used
to treat Barzee. See Br.Aplee. at 12-13. The other psychiatrists who testified, Drs.
Whitehead for the prosecution and Dr, Raphael Morris for the defense, agreed that this
course of medication was medically appropriate, but Dr. Morris challenged the efficiency
of the medication to restore Barzee’s competency. See Br.Aplee. at 9-12. ”E;his Court
unanimously agreed that the proposed medications were medically appropriate and in
Barzee’s best medical interest, disagreeing only on whether their efficiency had been
established in this case. See Barzee, 2007 UT 95,99 71-72, 77.

In sum, there is no factual basis to believe that Barzee’s medical condition has

changed. And while time has passed since the original medication order, that fact does not



establish that the trial court abused its discretion in refusing to further delay involuntary
medication. Consequently, Barzee has established nothing more than her disagreement with
the trial court’s refusal to stay implementation of involuntary medication.

V.  Barzee’s United States Supreme Court Petition for

Certiorari Is Not Likely to Succeed Because It Poses a
Question of State, Not Federal, Law.

To justify the issuance of a stay, Barzee must make a strong showing that she is
“likely to succeed on the merits” on certiorari review. See Jensen, 744 P.2d at 1027. Barzee
completely fails to make this showing. Indeed, she does not even address it.

Barzee’s federal certiorari petition raises but one issue: the applicable standard of
review in judging the second Sell factor.' See Arfachment A. This is a question of state, not
federal, law. Standards of review are typically determined by the law of the forum and not
the United States Supreme Court on certiorari review. See Statev. Thurman, 846 P.2d 1256,

1266-67 (Utah 1993} (recognizing that unless the Supreme Court mandates a standard of

review as a matter of substantive federal law, a “standard of review is a question to be

n Sell v. United States, 539 U.S. 166 (2003), a four-part test was established to

" determine when involuntary medication may constitutionally be used to restore the
competency of a criminal defendant to stand trial. Utah has codified the four-part test in
Utah Code Ann. § 77-15-6.5 (West 2004). In Barzee, this Court unanimously agreed that
the first, third, and fourth Sell factors were met. A majority of the Court held that second
Sell factor had also been met. 2007 UT 95, 99 1, 41, 43, 77-95, 97. The second factor
requires the State to establish that involuntary medication would significantly further the
state’s interests in the case: specifically, the court “must find that administration of the
drugs is substantially likely to render the defendant competent to stand trial [and at] the
same time, it must find that administration of the drugs is substantially unlikely to have
side effects that will interfere significantly with the defendant’s ability to assist in
conducting a trial defense, thereby rendering the trial unfair.” Sell, 539 U.S, at 181.
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determined by the law of the forum performing the appellate review™). The United States
Supreme Court does not grant certiorari to adjudicate questions of state law. See United
States Supreme Court Rule 10 (providing guidelines for granting certiorari review).
Therefore, the Court is unlikely to grant Barzee’s petition for certiorari.

Moreover, since issuing Sell, the Supreme Court has consistently denied petitions for
certiorari in involuntary medication appeals. See, e.g., Unifed States v. Gomes, 387 F.3d
157 (2d Cir. 2004), cert. denied, 543 U.S. 1128 (2005); United States v. Balovinos, 434 F 3d
233 (4™ Cir.), cert. denied, 546 U.S. 1203 (2006); and United States v. Evans, 199 Fed.
Appx. 290 (4™ Cir. 2006), cert. denied, 127 S. Ct. 1162 (2007). And just as occurred in
Barzee, these circuits review findings under Sell’s second factor only for clear error. See
Gomes, 387 F.3d at 160; Evans, 199 Fed. Appx. 290. See also United States v. Evans, 404
F.3d 227, 236 (4™ Cir. 2005).

In sum, given the Supreme Court’s acceptance of only 1% of the nearly 6,000
petitions for certiorari filed with it each year, it is highly unlikely that Barzee’s petition for
review of the standard of review will be granted.

V1. Barzee Fails to Show That She Will Suffer Irreparable

Harm and that No Substantial Harm Will Come to the State
or Public.
Five vears have elapsed since Barzee was charged in this case. Four years have passed

since she was found to be incompetent to stand trial. Almost two years have passed since

Barzee was ordered involuntarily medicated. Yet, to date, she remains unmedicated and
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incompetent.

The constitutional implications of involuntary medication are well-settled. See Sell,
539 U.S. 166; Barzee, 2007 UT 95. See also Utah Code Ann. § 77-15-6.5. Yet, Barzee
claims further review is necessary to determine the standard of review for the second Sell
factor. Though that issue raises no constitutional or federal question, she claims that a stay
must be granted because otherwise the “[t]the personal and constitutional harms which Ms.
Barzee seeks to avoid but are implicated by the legal issues cannot be redressed once visited
upon her.” Petition at 5.

Barzee’s claim of irreparable harm exists only to the extent that success on certiorari
would result in barring her involuntary medication. As discussed, it is highly unlikely that
Barzee will obtain certiorari review. But if even review is granted, it is unlikely that the
outcome in this case would change. For as recognized by the majority in Barzee, even under
a mixed standard, it would still accbrd great deference to the trial court’s factual findings,
2007 UT 95,  83.

On the other hand, this Court has already recognized the State’s substantial interest
in restoring Barzee’s competency and proceeding to trial. Barzee, 2007 UT 95,99 39-41 &
77. When a stay is considered, the interests of the victim and public in speedy prosecution
must also be considered. See Utah Code Ann. § 77-37-3(h) (West 2007). See also Jensen,
744 P.2d at 1028. And while those interests may not outweigh a defendant’s legitimate claim

of irreparable harm, in this case, as discussed, Barzee’s claim of harm is predicated on the
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assumption that Barzee is in error.
CONCLUSION
For all these reasons, Barzee’s petition for extraordinary relief should be denied, the

provisional stay lifted, and the State be permitted to involuntary medicate Barzee without

further delay.
DATED this / 74 day of March, 2008.

MARK L. SHURTLEFF
Attorney General

CHRISTINE F. SOLTIS
Assistant Attorney General
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CERTIFICATE OF DELIVERY
I hereby certify that a true and accurate copy of the foregoing RESPONSE IN

QPPOSITION TO PETITION FOR EXTRAORDINARY RELIEF was W ¢
pestage-prepaid; to DAVID FINLAYSON & SCOTT WILLIAMS, Attorneys for Petitioner
Barzee, 43 East 400 South, Salt Lake City, Utah 84111, and BRENT JOHNSON,
Administrative Office of the Courts, attorney for Respondent Judge Atherton, 450 South

State Street, 3™ Floor, PO Box 140241, Salt Lake City, UT 84114, this /! / _day of March,

2008.
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' Q‘UESTION f’-RESENTED

In Seﬂ v, Untted States, 539 U.S. 166 (2003), thie'Co-urt established t_he '
four fe_etors ‘to be considere& when determining w;hether a defendant’s ‘
signiﬁeent (consti'tutional liberty interest in avoiding unwanted
administration of antipsychotic drugs may be oﬁtweighed by the
gevere?znent’s interest in testoﬁng the defendan‘t to comtetency. The
questuén presenteci is: | -‘

What standard of review should an appellate court apply when
conmdenﬁg the second Sell factor, i.e. Whether mVGluntary medmatlon will
s;.gmﬁcantly further the government’ s interest in that it wﬂl have (a) a
substantial Iikelihood ef rendenﬂg the defendant competent and (b) a
substantlal unlikelihood of creating side effects that will elgmﬁcantly-

~ interfere with the defendant’s ability to assist counsel in her defense?
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1
PETITION FOR WRIT OF CERTIORARI
Wanda Eileen Barzee respectfully petitions for a writ of certiorari to
review the judgmént of the Utah Supreme Court in this case.

PR

OPINIONS AND ORDERS
The ppii}ion of the Utah Supreme Court is repdrte—d at 2007 UT 95
(App. ét 1-51). The order of the Third Judicial District Court of Utah, Sa}t
Lake éounty, is unreported (App. at 52-89).

- : -‘- e 2 o i

JURISDICTION

This Court has jurisdiction pursuant to 28 U.8.C. § 1257(a). The
decision of the Utah Supreme Céur’t was entered on December 14,2007. Ina
split decision, a majority of the court concluded that a “clear error” or |
deferential staﬁda;rd of review shc’nﬂd apply when re‘viemg‘l the di;tﬁct
cour"t’SE coﬁclusion that administratiﬁn of antipsychotic medication is |
substa%ﬁﬁaﬂy likely to render a déf’r::ndant é'ozﬁpetent. App. at 40. Although
the deé:i.sion did not conclu&e all lifigatioﬁ in this case, it is final for;
. jurisdictional purposes because “tﬁe federal claim has been fully decided,
with furthe; proceedings on the merits m the state courts to come, butin
which later review of the federal issue cannot be had, whatever therultimate
outcomé of the Qase.” Cox Broadcasting Corp. v. Cohn, 420 U.S. 469, 481 - |

(1975);



and one alternative second degree felony in relation to the kidnapping of
Elizalieth Smafﬁ. R. 1-21. On March 27, 2008, the State ﬁled a Petition to
Iﬁqﬁilg'e Into Competency of Defendant which the trial court granted after Ms.
Barzeje stipulated to the same. R. 41-8, 78. -

‘After two independent evaluators found Ms. BrarZee' iﬁcompetent, the
trial court entered its ﬁndings.and conclusions that Ms. Bariee was not
‘competent to procegd on Februafy 4-,‘ 2004. R. 293-307. A subsequent
cémpetem‘:y hearing was conducted on August 10, 2004, and on February 4,
2005, the trial court again found Ms.. Barzee was not competent. R. 363-65;
"R 3675-7 5; R. 577, Ms. Barzee was again adjudicated not competent to
proceed after a third competency hearing conducted on Septembér 92005. R.
| 425-26; R. 578. o

?_The State ﬁléd a Motion for Medication Hearing and for Forced
Medic%ttior;-o‘n dctober 14, 2005. R. 428~30. An evidentiafy hearing on this'
motion was conducted on February 16, 2006. R. 474-75. The trial court
entere;i its decision and order granting the State’s motion for forced
medication on Jﬁne 21, 2006. R. 530-68; Aﬁp. 52-89. Ms Barzee petitioned
the Utah Suprere Court for review of the trial court’s decision, which
petition was granted on September 20, 2006.

In a split plufalitﬁ opinion, three justices of the Utah Supr;emé Court
defer‘réd ﬁo the trial court’s factual findings and thereby uplield the trial

court’s decision.
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the trial court’s findings that Ms. Barzee is substantially likely to be
rendered eonipetent through forced medication “éhouid bé given substantial
deference.” App. 47.

i ;T’he majority also disagreed with the dissent’s conclusions ’shét the
trial cburt failed to properly weigh all of the evidence and that even under a-
defer‘eﬁﬁa.l clear error standard of review, forced administration of '
antips‘;ychotic medication was substantiaﬂy unlikely to render Ms. Barzee -
cqmpeétent.t‘;o stand trial. App. 47-9.

%The dissent argued for a noﬁ-—deférential de novo standard, stating that
highefi scrutiny was -warrante& in light of the “Vital coﬁstifutional liberty
interest at stake.” App. 12: Further, the dissent noted that while the
analysis was somewhat fact dependant, “the rélevant staj;dard.by which to
weigh these facts is ‘competency[,] which in Utah is a legal concept. App. 12.
Therét;’ore, the dissent argued “more rigorous appellate scrutiny is maﬁdated
- to proﬁ;eét .de'féndants #g’-ﬁihst cotnistitutional deprivations of Hb_erty-.f’ App. 12
(internal quotations and citations omitted).

;’I‘he dissent further disagreed that an éxpe_rt ﬁitness’ appearance and
demeanor while testifying about the efficacy of forced medication would have
" a significant impact on credibility. App. 13. Rather, the dissent pointed out
that Hj.;b‘s-‘t of the information necessary to make a &etermination about o

diagnosis and research would be reflected in a cold record. App. 13.



- separate diagrioses, both evaluators agreed Ms. Barzee is delusional. R. 336-
A |

jDuring‘the- sécond proceeding, Dr. Gerald Berge testified Ms. Barzee
suf.feréd from shared psychotic delusional disorder and that he would change
hié‘ didgnosis to delusional disorder if her deius’iéﬁs did not subside after
being Eseparated from the dominant co-defendant ix this case.I R. 577:19-20,
52. Dr. Berg could not say there was a subsj:antial probability Ms. Barzee
would ‘become competent. R. 577:45-6.

g | During the third competency proceedigg‘, the State was laying the
grou'm;‘iWorkl for forcibly medicating Ms. Bar‘zéé. R. 578:24. Dr. Erié Nielsen
repoftéed Ms. Barzee had macie no progress toward competency. R. 578:8, 24.
Dr. Nielsen reported that Ms. Barzee “is fairly rigid in her delusional
beliefsé[,]” she “absorbs herself in the delusion[,]” and her delusions impair her
abi]it’y'; to recognize she has a mental iliness. R. 578: 15-16. However,
| conﬁra;:'y to all of the prior evaluators, Dt. Nielsen diagnosed Ms. ﬁa}:zee with
psychatic ﬂiSorder, not otherwise specified ("NOS”), which illness is more
likely to respond to medicatiaﬂ than delusiona'l disorder. R. 57 8:10-12, 18-20.

A hearing oﬁ the question of forced n:iedicaﬁion was conducted on
Februz;ai*y 16, 2006. R. 474-75; R. 579. Dr. Kreg Jeppson th testified for the
State was Ms. Barzee's treating physician at the Utah State Hospit.'al
(‘USH"). R. 579:11, 14. Dr. J eppsoﬁ testified, “T am net‘; what you would

deem 4n expert witness. I am 4 clinician.” R. 57 9:31. His opinion was based



be restored to competenc:sr. An_d it Wo‘uld probably be [his] practice 'f‘@ try one,
two or! three drugs, and then, if that didn’t work, to combine a couple of
them 1 R. 579:18-19.
| éWhen asked Wheﬂier the long duration of Ms. Barzee’s untréated
ps‘ychc‘;s‘is (“DUP”) would be a n‘eg'ativé factor ‘weighing against the likelihood
of her restorability tq' cgmpetégcy, Dr. Jeppson c;)nceded it Vwas “definifely a -
factor.;... I would have to read on that.” R. 579:44-6. Dr. Jeppson admitted,
‘What; we are practicing here is an N of 1. We have to see if she responds or
not.” R 579:45. Based on his experience at the USH where delusional
disb‘rdér is rare, Dr. Jeppson estimai:ed his proposed treatment plan had a 75
percent chance of restoring Ms. Barzee to competency. R. 579:26-7, 30, 49-51.
Dr. Paul Whitéhead also testified for the State. His eﬁperience was
also limited to the USH where delusional disorder is “very rare” and where
his onﬁy’ contact. with Ms. Bar"zfee 'W'azé during -a shoﬂ; meeting to determine if
she met the Sell eriteria. R. 579:5’9-60, 76, 81-2. Contrary to all of f;he, other
experts th-rtestiﬁe'd, Dr. Whitehead believed that while a diagnosis of
delusional disorder was reasonable, the specific diaghosis was imm;ateriél to
the question of whether she would ﬁkely be restored to competericy through
antip sychotzc mechcatmn R. 579:62, 71-8, 80. |
Dr Whitehead was unfamiliar Wlth the body of research adopted by
courts in similar cases expressly finding that delus‘m'nal dlsoz'ders' are

refractive to antipsychoti¢ medication. R. 579:81, 84-6, 87-9, 117, 158-59,
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lack of information. R. 579:103-4, 128-29. Because it is inherently
inaccv{réte, Dr Morris and his staff would only accept a diagnosis cf psychofic |
&isofdéér NOS for éb’cut two weeks after a patient's admission. R 579:132-33.
EDr_. Morris testified that DUP is a critical factor weighiﬁg h_eavily_
againsff: restorability and that the duration of Ms. Barzee’s untreated
 psychdsis exceeded 10 years. R. 579:106-8. Dr. Morris based his conclusions
upon his own extensive experience treating both responéive and non- |
respor_isive patients, and upon the accepted scientific literature and research
on theé_subject, with which Drs. J e‘pp‘soﬁ and Whitehead were unfamiliar. R.
579:11;5;16, 197, 120-21. Further, Dr. Morris testified that it Wés -
scientifically unacceptable to attempt to predict how Ms. Barzee would |
res‘po::{d té antipsychotic drugs simply by extrapolating from general studies

or general statistics at the USH. R. 57 9:117.

Given all of the negative factors Weig‘};in‘g against Ms. Barzee’s
restoration to competency, Dr_. Morris concluded that the restoration was not
even ﬁé;ely, much less substantially likely. R. 579:122, 128, 137, 145.

Dr Xavier Amador also testified for the defense. He isa clinjcai
psychologist who received his Master’s Degree and Ph.D in clinical
psychoflo_g'y' from New York University and has been involved with niumerous
evaluations, psychiatric assessments and didgnoses, and a range of forensic
évali‘iagtions. R. 579:147. He was trained in both the scientist &aﬂd ~ |

* practitioner models, coriducting and evaluating research and evidence-based
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Moreover, Dr. Amador reviewed evalu_ations, reports, and other
mater:igais éonceming' Ms. Barzee and has spent over 15 hf_mrs vﬁth her.
during?the course of her residency at USH. R. 579:154, 156. He also
'revie'vs*;ed materials prepared by a private invéstigator, including many hours
of int.é;rviews with Ms. Barzee’s family and others who have some association
with. hser R. 579:156.

Dr. Amador diagnosed Ms. Barzee with delusional disorder and was
“perpléxec}.” as to why Dr. Jeppson changed the diagnosis to psychotic
disorder NOS. R. 579:145-55. Dr. Amador testiﬁed the criteria set forth in.
the DSM-IV dé not support Dr. Jeppson’s chang'e in diagnosis. R. 57 9:15_4;

7 "He alsib' concurs with Drs Jeppson and Morris that, even in the uniikely
event that Ms. Barzee responds to treatment, her deluszons will riot be
elxmmated R. 579: 167 They will still mﬂuence her judgment and
undarstandlng, thereby i mpam,ng her ablhty to make reasonied choices and
Welg‘h_strategles a}fzd options. R. 579:167-69, 171-72. It is Ms. Barzee’s
delusions th-at render her incompetent, not her tenci_eﬁcy to talk about them.
R. 579:178, 191. Dr. Amador explained that for comﬁétenpy to Be restored,
there must be a reducﬁon in the certainty of Msf Barzee’s delusional beliefs,
R. 579%174. Yet even the State’s witnesses testified i:‘hatji-f Ms. Barzee
respoﬁds to ti‘éatment, only het outward behavior would change, not her core

beliefs: R.579:174.
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experience “trumpled]” the scientific data such that he was in the best
pos_itic;;n to determine the likelihood of success in Ms. Barzee's case. R,-. 559.
;Acccfdiﬁgiy, the trial court found there was a substantial likelihood of
restoring Ms 'Barzeé to competency through forcible admiﬁistration of |
antipsychotic (i;rug's. R. 560, 562.

,-- - . ‘ " -

REASONS FOR GRANTING THE PETITION - -

A The deferential standard of review adopted by the Ut_:«ih
Supreme Court coriflicts with Sell because it fails to
adequately protect the significant liberty interest in
avoiding forced a;_dfx:;inis‘ﬁatioﬁ of antipsychotie dx_-‘ugs.

| This Court recognized in Sell “that an individual h‘asr a ‘sié‘niﬁcaﬁt’
constitutiénaﬂy protected liberty in'terrestrlin avoiding the unwanted
administration of antipsychotic dz;ugs.” Sell v. United States, 539 U.S. at 177
(citations and some quofé;’i:ions omitted). Concurfing in a ﬁreﬁous opinion, _
_ Ju_s‘tiicé Kennedy expressed that “shisent an exf;r_éorclin&ry showing by the
State, ;:he Due Process Ciausé prohibits pr(;secuting‘ officials from o
administering involuntary dosesréf antipsychotic medicines for purposeé of
~ rendering an agcused comf)eteﬁt for trial” while further indicating such
| instances would be rare. ﬁiggins v. Nevada, 504 U.8. 127,- 138-39 (1992).
This -Sai.me concerii was echoed by the dissent in this case: “The issue of
forcibly medicating a defendant for the sole purpose of making her competent
to stand trial implicates constitutional liberty interests bf the }::'ighe's't‘

degree.” App. 13. Given the importance of the liberty interest at stake, it is
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ade’qliate to rendet her 'competeﬁt to s_t.and trial — a legal concept.” ‘App. 12.
Wlietléer the second Sell factor presents a mixed question of law and fé.ct or
one that is primarily ﬁactual, it is imnportant for this Court to decide what -
stan-ds:ird of appe—llate review wﬂl best further the purposes and ,intz;a‘nt of Sell.
| The refs‘ult reael:{ed by tﬁe majority it this case conflicts with that intent and

purpode. | R

;A non-deferential de novo stanciard w111 preserve the significant liberty
interest involved by “offering predictable constitutional protections’ and by .
“definfing] the boundaries of a substantial constit-utioi;al right.” Aﬁp. 13
(citations omitted). Quoting this Court’s opinion in Bose Corp. v, Consum;ers
Union%of U.S., Inc., 466 U.S. 485, 499, 501 n.i'? , 503 (1984), the dissent in
this ca;e.e further recognized, “When the standard governing the decision of a
particular case is provided by the Constitution, the appellate court’s role is of
sﬁecial importance an& the stakes are too great to entriist t}a.em ﬁnally to the
i u&gméent of the triel; of fact.” A;ap'. 14 (citations, quotations, and ,As‘ome )
punctujaﬁon omitted). | | |

The deferential standard of review adopted By the Utah Suiare’me
Court pérmits an appellate court to igniore the unique charactéristics of a
particular defendant and thereby undermines this Court’s intent in S:e.l_l to
prote‘cﬁ the s‘igniﬁc‘aﬁt liberty inﬁer‘est in avoiding the fqrt;ed administration
'c).f antipsychotic drugs. As de-mohs-trated b‘y. the facts in this case, a

deferential standard shields the trial court from scrutiny while undermining
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dgfeﬁdjant’s uniqué charscteristics when detérﬁiining likelikiood of restoration
to com;i)ete'ncy); see also, United States v. Weston, 255 F.3d 873, 880 (U.S.
App. ﬂC 2001) (interpreting fhis Court’s opiﬁioﬁ in Riggins U Nevada,.
SUPTa, to require “some form of rheightéﬁed serutiny” when considering the
significant infringement of a d’efeﬁdant’s rights when subjected to forced
medication). ‘. |

This subjective inconsistency is further demonstrated by a comparison’
between the Ufah Supreme Court’s opinion 111 this case and the Fourth
Circuit’s opinion in United States v. Evans, 404 F.3d 227, (4th C1r 2005).

| ‘;I‘he' Utah Supreme Court-’s pluraiitj ojpinion gave such deference to the
trial cdurt that, notwifhstandiﬁg the acknowledged significant liba__rty :
interest at stake, the court accepted the generalities proffered by the State’s
witnesées, including an admitted non-expert and another who proved to be
unfamiliar vﬁt_h the pertinent scientiﬁc data, and ignored overwhelming
expertise_ and specific scientific data showing- Mas: Barzée is substantially
unljkely'to be rendered competent if she is forced to take antipsyéhetic drugs.
| Thus the deference afforded to the trial court in fhis case sanctioned
the application of general and therefore irrelevant data to an unusual and
umque patient. In light of ﬁhe significant liberty interest involved, this result
'conﬂicés with Sell. I—--i‘dweﬁr', it further revéals the inherent tendency of

deferential appellate review to promote inconsistent application and .
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: deferzd;ant is not dangetous and the State’s sole purpose is to foﬁcib‘ly render
the deié'endant cémpete‘nt so she can be brought to trial, this Court ghould
grant Ms. Barzee's petition to promote uniformity and fairness and thereby
protect? the significant liberty inteiest involved. |

f CONCLUSION

i‘he petition for writ of certiorari sho‘uld.be granted.

Respectfully submitted,
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IN THE UTAH SUPREME COURT

AFFIDAVIT OF DALLAS

Wanda Eileen Barzee, Patitioner : EARNSHAW
V. :
Honorable Judith Atherton, :Case No:20080197 sC
Respondent H

STATE OF UTAE

188

SALT LAKE COUNTY

I, Dallas Earnshaw, affirm the following facts, under

cath, to the best of my knowledge, information and belief:

1.
2.

I am the Superintendent of the Utah State Hospital.

Wanda Eileen Barzee is a patient at the Utah State

Hospital, and has been a patient since approximately

March, 2004.

A “Sell” hearing was conducted to determine whether

Ms. Barzee should be involuntarily medicated in

February, 2006. At that time, Dr. XKreg Jeppscn was

her treating psychiatrist.

Since February, 2006, the following changes have

been made to Ms. Barzee’s treatment team:

a.Dr. Cynthia Vitko has been treating Ms. Barzee as
her treating psychiatrist. Dr. Vitko treated Ms.
Barzee for approximately three months in 2005,



and has been the assigned physician since June,
20086,

b. The assigned social worker has changed.

¢. There have been changes in nursing staff.

d. Administrative oversight hag remained the same,
with the same clinical director and

Superintendent.
5. The Unit Nursing Director hasg remained the same
since February, 2006.
6. When changeg in gtaff are made, it is common

practice to transition the case from the old staff
member to the new one, te promote continuity of
care.

Dated this /A day of March, 2008.

Lo Gt

Dallas Earnghaw
Superintendent
Utah State Hospital

Subscribed and Sworn to this 12%% day of March, 2008.

A <
Notary Public




